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Introduction 

 U.S. Government Procurement spending exceeds $500 

billion annually. 

– From major weapons systems to basic commodities; janitorial to 

consulting services, and everything in between. 

 Formation and administration of U.S. government 

contracts is subject to and governed by the Federal 

Acquisition Regulation (FAR) and 20+ agency FAR 

supplements: 

– E.g., Department of Defense FAR Supplement (DFARS); 

Department of Energy Acquisition Regulation (DEAR). 

 Congress plays an active role in the political aspects of 

government procurement, by addressing perceived 

“problems” and through the funding process. 

 In addition, case law and administrative decisions define 

legal obligations. 
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Background - The Development of 

Special Rules for Commercial Items 

 Historical Impediments to Contracting with the 

Federal Government 

– Government-unique auditing and accounting 

requirements (e.g., Cost Accounting Standards, Truth 

in Negotiations Act, etc.) 

– Government-unique specifications and standards 

– Technical data and computer software rights 

– Government-unique contract requirements (e.g., 

termination for convenience, unique government 

specifications, unilateral changes, etc.) 
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Benefits of Commercial Item 

Contracting 
 The government has a stated preference to acquire 

commercial items “to the maximum extent practicable”, 

including the acquisition of commercial services 

 Commercial item prime contracts and subcontracts are 
“streamlined” under FAR Part 12 to resemble non-
government commercial contracts 
– FAR Part 12 takes precedence over any other section of the FAR – 

FAR 12.102(c) 

– Far fewer clauses and flowdowns 

– Exemption from many typical government contract requirements 

– Allows contractors to propose terms consistent with commercial 
practice in their industries 

 Keeps costs lower 

 Makes it easier to sell to the government, increases the pool 
of suppliers 
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What is a “Commercial Item” Under the 

FAR? 

 “Commercial Item” means (FAR 2.101) - 

(1)  Any item, other than real property, that is of a type 

customarily used by the general public or by non-

governmental entities for purposes other than 

governmental purposes, and-  

(i) Has been sold, leased, or licensed to the general public; or  

(ii) Has been offered for sale, lease, or license to the general 

public; 
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What is a “Commercial Item” Under the 

FAR? 

(2) Any item that evolved from an item described in 

paragraph (1) of this definition through advances in 

technology or performance and that is not yet 

available in the commercial marketplace, but will be 

available in the commercial marketplace in time to 

satisfy the delivery requirements under a Government 

solicitation; 
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What is a “Commercial Item” Under the 

FAR? 

(3) Any item that would satisfy a criterion expressed in 

paragraphs (1) or (2) of this definition, but for-  
(i)  Modifications of a type customarily available in the 

commercial marketplace; or 

(ii)  Minor modifications of a type NOT customarily 

available in the commercial marketplace made to meet 

Federal Government requirements. Minor modifications 

means modifications that do not significantly alter the 

nongovernmental function or essential physical 

characteristics of an item or component, or change the 

purpose of a process. Factors to be considered in 

determining whether a modification is minor include the value 

and size of the modification and the comparative value and 

size of the final product. Dollar values and percentages may 

be used as guideposts, but are not conclusive evidence that 

a modification is minor;  
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What is a “Commercial Item” Under the 

FAR? 

(4)  Any combination of items meeting the 

requirements of paragraphs (1), (2), (3), or (5) of 

this definition that are of a type customarily 

combined and sold in combination to the general 

public;  
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What is a “Commercial Item” Under the 

FAR? 

(5) Installation services, maintenance services, repair 

services, training services, and other services if-  

(i)  Such services are procured for support of an item referred 

to in paragraphs (1), (2), (3), or (4) of this definition, 

regardless of whether such services are provided by the 

same source or at the same time as the item; and 

(ii)  The source of such services provides similar services 

contemporaneously to the general public under terms and 

conditions similar to those offered to the Federal 

Government;  
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What is a “Commercial Item” Under the 

FAR? 

(6) Services of a type offered and sold competitively 

in substantial quantities in the commercial 

marketplace based on established catalog or 

market prices for specific tasks performed or 

specific outcomes to be achieved and under 

standard commercial terms and conditions. 

 For purposes of these services -  
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What is a “Commercial Item” Under the 

FAR? 

(i)  Catalog price means a price included in a catalog, price 

list, schedule, or other form that is regularly maintained by 

the manufacturer or vendor, is either published or otherwise 

available for inspection by customers, and states prices at 

which sales are currently, or were last, made to a significant 

number of buyers constituting the general public; and 

(ii)  Market prices means current prices that are established in 

the course of ordinary trade between buyers and sellers free 

to bargain and that can be substantiated through 

competition or from sources independent of the offerors.  
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What is a “Commercial Item” Under the 

FAR? 

(7) Any item, combination of items, or service referred to in 

paragraphs (1) through (6) of this definition, notwithstanding 

the fact that the item, combination of items, or service is 

transferred between or among separate divisions, 

subsidiaries, or affiliates of a contractor; or 

(8) A non-developmental item, if the procuring agency 

determines the item was developed exclusively at private 

expense and sold in substantial quantities, on a competitive 

basis, to multiple State and local governments.  
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What is a COTS Under the FAR? 

 COTS is a subset of commercial item 

 COTS defined in FAR 2.101 as:  

– A commercial item under Paragraph (1) of the 

commercial item definition;  

– Sold in substantial quantities in the commercial 

marketplace; and 

– Offered to the government without modification, in the 

same form in which it is sold in the commercial 

marketplace 

 Prime contracts and subcontracts for COTS items are 

exempt from even more FAR/DFARS clauses 
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 2006 DoD Inspector General “Report on Commercial 

Contracting for the Acquisition of Defense Systems” 

– In 35 out of 42 (83%) commercial contracts reviewed, 

contracting officials did not adequately justify the commercial 

nature of the contracts 

– Contracting officials “used loopholes in the broad commercial 

item definition to justify acquiring defense systems and 

subsystems without determining that a commercial market 

exists” 

– Concluded that the commercial item definition was too broad 

and allowed contracting officials to award contracts for defense 

systems and subsystems that had no commercial market and no 

meaningful pricing history 

– Recommended tightening the commercial item definition – at 

the time, DoD did not concur with this recommendation 

 

Should the Commercial Item 

Definition be Narrowed? 
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 2006 GAO Report “Contract Management: DoD 

Vulnerabilities to Contracting Fraud, Waste, and Abuse” 

– “DoD sometimes uses commercial procedures to procure items 

that are misclassified and therefore not subject to the forces of a 

competitive marketplace” 

– Seriously affects DoD’s ability to assess the reasonableness of 

the contractor’s price and obtain best value 

– Concluded this is a “vulnerability” requiring attention 

 

Should the Commercial Item 

Definition be Narrowed? 
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 2007 Acquisition Advisory Panel 

– Reaffirmed DoD IG and GAO findings that the commercial item 

definition was too broad 

– Specifically, “of a type” language permitted goods and services 

not sold in substantial quantities in the commercial marketplace 

to be classified as “commercial” 

– Congress always intended pricing for commercial items and 

services to be based on either competition or market prices 

– Concluded the FAR’s definition of commercial services was 

too broad 

– Recommended that FAR 2.101 definition of commercial item 

services be amended to delete the “of a type” language 

 

Should the Commercial Item 

Definition be Narrowed? 
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 2007 National Defense Authorization Act 

– Directed a Panel within DoD to recommend changes to the law 

to eliminate vulnerabilities that increased the risk of fraud, waste, 

and abuse at DoD 

– Panel’s report to Congress found that commercial item 

acquisitions continued to be vulnerable to pricing deficiencies 

because fair and reasonable prices could not always be 

established due to lack of competition and no requirement for 

cost or pricing data 

– Recommended the definition of commercial item be amended 

to eliminate the phrases “of a type” and “offered for sale” 

 

Should the Commercial Item 

Definition be Narrowed? 
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 In 2012, DoD proposed a statutory change to the commercial 
item definition be included in the National Defense Authorization 
bill for 2013 
– Eliminate items “of a type” from the existing statutory prescription for 

goods (the definition of services in the statute does not contain “of a 
type” language) 

– Eliminate goods or services merely offered for sale, lease, or license 
(but not yet sold, leased or licensed) to the general public from the 
existing statutory definition 

– Adjust the standard for determining fair and reasonable prices that 
requires prior sale of “substantial” quantities to one that allows prior 
sale of “like” quantities 

– Proposal was not included in the House and/or Senate versions of 
the NDA bill for 2013 

 DoD Final Rule (77 Fed. Reg. 11480, 3/12/2012) – requires a 
higher-level of approval for commercial item determinations for 
acquisitions over $1 million when the determination is based on 
“of a type” or “offered for sale” language in the definition of a 
commercial item (DFARS 212.102) 

Recent Attempts to Narrow 

Commercial Item Definition 
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 Industry Comments on DoD’s Proposed Statutory 

Change 

– Companies with cutting-edge technology that have not yet 

begun selling products commercially, but plan to, will no longer 

qualify as commercial items 

– If high-tech items, like software, fail to meet the new definition of 

a commercial item, the preferential IP treatment that commercial 

items receive will not apply, which will discourage such 

contractors from doing business with the government 

– Could impact GSA Multiple Award Schedule Contracts, which 

have long durations and many option years 

Recent Attempts to Narrow 

Commercial Item Definition 
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Contract Drafting and Negotiation 

 Commercial item contracts and subcontracts are 

typically firm-fixed price or firm-fixed price with 

economic price adjustment 

– Limited exceptions for labor-hour and time-and-materials 

contracts requiring various high-level government 

approvals 

– DoD Final Rule (76 Fed. Reg. 21,810, 4/19/2011) 

 Added DFARS 212.207, which states that use of time-and-materials 

and labor-hour contracts for the acquisition of commercial items is 

authorized only for the following: 

– Services acquired for support of a commercial item, as 

described in paragraph (5) of the commercial item definition in 

FAR 2.101 

– Emergency repair services 

– Any other commercial services only to the extent that the head 

of the agency concerned approves a written determination by 

the contracting officer 
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Contract Drafting and Negotiation 

 Commercial Item Prime Contracts 

– FAR 52.212-4, “Contract Terms and Conditions – Commercial 

Items” provides coverage on the following topics: 

 

 

 

 

 

 

 

 

 

 Topics in bold and underlined cannot be tailored – all 

other clauses can be tailored (FAR 12.302) 

 Inspection/Acceptance 
 Assignment 
 Changes 
 Disputes 
 Definitions 
 Excusable Delays 
 Invoice 
 Patent Indemnity 
 Payment 
 Risk of Loss 
 Taxes 

 Termination for the Government’s 
Convenience 

 Termination for Cause 
 Title 
 Warranty 
 Limitation of Liability 
 Other Compliances 
 Compliance With Laws Unique 

to Government Contracts 
 Order of Precedence 
 Central Contractor Registration 



©2013 Foley & Lardner LLP 

23 

Contract Drafting and Negotiation 

 Commercial Item Prime Contracts (cont…) 
– FAR/DFARS Clauses 

 FAR 52.212-5, “Contract Terms and Conditions Required to Implement 
Statutes and Executive Orders – Commercial Items” 

 DFARS 252.212-7001, “Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders Applicable to Defense 
Acquisitions of Commercial Items” (if DoD contract) 

– Best Practices 
 Review the government’s clauses – know what is required and what can 

be tailored 
 Don’t waste time trying to negotiate mandatory clauses that cannot be 

tailored 
 Identify the clauses you want to target and provide a justification to the 

Contracting Officer 
 Be prepared to offer new/revised clauses and justify them as the 

customary commercial practice 
 Review the clauses checked off in FAR 52.212-5 and DFARS 252.212-

7001 and negotiate out unnecessary clauses or clauses that should not 
apply to the procurement 
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Contract Drafting and Negotiation 

 You can have a commercial item subcontract even if 

the prime contract or higher-tiered contract is 

noncommercial 

– “To the maximum extent practicable, the contractor shall 
incorporate, and require subcontractors at all tiers to 
incorporate, commercial items or nondevelopmental items as 
components of items to be supplied under this contract” (FAR 
52.244-6(b)) 

– Subcontracts include only a few required flowdowns 

 Price analysis must still be performed to determine 

whether the price is “fair and reasonable” 

– Price analysis performed in accordance with FAR 15.404-1(b) 

– Price analysis does not include an analysis of the contractor’s 

separate cost elements or proposed profit 
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Contract Drafting and Negotiation 

 Subcontracts 

– Becoming a government subcontractor is an easy and effective 

way to enter the government contracts marketplace. 

– FAR defines a subcontract as a contract entered into by a 

subcontractor to furnish supplies or services for performance of a 

prime contract or subcontract.   

 Includes, but is not limited to, purchase orders  

– Government contract laws, rules, regulations, and clauses apply 

to the extent they are incorporated into the agreement. 

– Subcontracts are also governed by commercial law such as the 

Uniform Commercial Code, other statutory laws or the common 

law. 

– There are some clauses the prime contractor must flow down to 

the subcontractor or it will be in breach of its prime contract, but 

not all provisions have to be (or can be) flowed down. 

– Commercial Item subcontracts receive special/preferential 

treatment under the FAR 
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Contract Drafting and Negotiation 

 What are the required flowdowns in a 

Commercial Item subcontract? 

 Start with the clause in the prime contract 

– FAR 52.244-6, “Subcontracts for Commercial 

Items” Paragraph c 

or 

– FAR 52.212-5, “Contract Terms and 

Conditions Required to Implement Statutes 

and Executive Orders – Commercial Items, 

Paragraph e 
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Contract Drafting and Negotiation 

 Commercial Item Subcontracts  

– If you have a Subcontract for a Commercial Item and the Prime 

Contract is not a FAR Part 12 Commercial Item Contract 

 Prime Contract Contains FAR 52.244-6(c) –  

– Lists the required FAR clauses for Commercial Item 

subcontracts, to the extent applicable 

– Permits the prime contractor to flow down to subcontracts for 

commercial items a minimal number of additional clauses 

necessary to satisfy its contractual obligations 

 In non-commercial item DoD prime contracts, DFARS 252.244-

7000 –  

– Lists the required DFARS clauses for commercial item 

subcontracts, to the extent applicable 
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Contract Drafting and Negotiation 

 If the prime contract is not for a CI, the required FAR flowdowns when 
subcontracting for a CI (to the extent required by the clause) are found at  
52.244-6(c) 

 

FAR Provision Title 

52.203-13 Contractor Code of Business Ethics and Conduct 

52.203-15 Whistleblower Protection Under the American Recovery and 

Reinvestment Act of 2009 

52.219-8 Utilization of Small Business Concerns 

52.222.26 Equal Opportunity 

52.222-35 Equal Opportunity for Veterans 

52.222-36 Affirmative Action for Workers with Disabilities 

52.222-40 Notification of Employee Rights Under the National Labor Relations 

Act 

52.222-50 Combating Trafficking in Persons 

52.247-64 Preference for Privately Owned U.S. – Flag Commercial Vessels 

NOTE:  Bold clauses are unique to a CI subcontract under a non-CI prime 
contract 
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Contract Drafting and Negotiation 

 Commercial Item Subcontracts (cont…) 

– If you have a Subcontract for a Commercial Item and the Prime 

Contract is a FAR Part 12 Commercial Item Contract 

 Prime Contract Contains FAR 52.212-5   

– Paragraph (e)(i) lists the required FAR clauses for commercial 

item subcontracts, to the extent applicable 

– Also permits the prime contractor to flow down to subcontracts 

for commercial items a minimal number of additional clauses 

necessary to satisfy its contractual obligations 

 In a Commercial Item DoD Prime Contract, DFARS 252.212-7001  

– Paragraph (c) lists the required DFARS clauses for commercial 

item subcontracts, to the extent applicable 
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Contract Drafting and Negotiation 
 If the prime contract is for a CI, required FAR flowdowns (to the extent required by 

the clause) are listed in  52.212-5(e) 

 
FAR Provision Title 

52.203-13 Contractor Code of Business Ethics and Compliance 

52.219-8 Utilization of Small Business Concerns 

52.222-26 Equal Opportunity 

52.222-35 Equal Opportunity for Veterans 

52.222-36 Affirmative Action for Workers with Disabilities 

52.222-40 Notification of Employee Rights Under the National Labor Relations Act 

52.222-41 Service Contract Act 

52.222-50 Combating Trafficking in Persons 

NOTE:  Bold clause is unique in a CI subcontract under a CI prime contract 
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Contract Drafting and Negotiation 

 Possible “Non-Required” Flowdowns that 
Make Sense to Flow Down  
– Termination for Convenience 

– Changes 

– Stop Work Order 

– Notification of Changes 

– Inspection and Acceptance 

– Warranty 

– Data Rights 

– Patent Indemnity 

– Definitions 

– Taxes 

– Risk of Loss 

– DPAS Rating 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Preferential Treatment Given to Commercial 
Item Contracts and Subcontracts  
– FAR 12.503 identifies certain laws or portions of 

certain laws not applicable to Executive Agency 
Commercial Item contracts 

– FAR 12.504 identifies certain laws or portions of 
certain laws not applicable to Commercial Item 
subcontracts at any tier 

– FAR 12.505 identifies laws in addition to FAR 12.503 
and 12.504 which are not applicable to contracts or 
subcontracts for commercial off the shelf (“COTS”) 
items 

 In the next few slides, we will highlight some of these 
exemptions 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Truth in Negotiations Act (TINA) 
– Disclose all significant and relevant cost or pricing data available 

to contractors during price negotiations 

– Disclosure requirement only 
 Does not require contractors to use a certain supplier or 

subcontractor or accounting system 

– Defines requirements for the submission of cost or pricing data 
and exemptions 

– Requires certification that data are current, accurate and 
complete 

– Provides the government with the right to examine contractor’s 
records 

– Sets forth rules governing remedies for TINA violations, known 
as “defective pricing” 

 Exemptions 
– Commercial item as defined in FAR 2.101 
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Exemptions for Commercial Item 

Contracts 

 Relevant TINA FAR Exempt Clauses 

– 52.215-10, “Price Reduction for Defective Cost or Pricing Data” 

– 52.215-11, “Price Reduction for Defective Cost or Pricing Data – 

Modifications” 

– 52.215-12, “Subcontractor Cost or Pricing Data” 

– 52.215-13, “Subcontractor Cost or Pricing Data – Modifications” 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Cost Accounting Standards (CAS) 

– Governs the measurement, timing and allocability of costs 

charged to certain negotiated government contracts 

– Imposes major accounting requirements on contractors having 

contracts subject to them 

– Requires the negotiation of impacts of changes to the 

contractor’s cost accounting practices 

– Exemptions: 

 Firm fixed price and fixed price with economic price adjustment 

contracts and subcontracts for the acquisition of commercial items 

that did not submit cost or pricing data 



©2013 Foley & Lardner LLP 

36 

Exemptions for Commercial Item 

Contracts and Subcontracts 

 Relevant CAS FAR Exempt Clauses 

– 52.230-1, “Cost Accounting Standards Notices and Certification” 

– 52.230-2, “Cost Accounting Standards” 

– 52.230-3, “Disclosure and Consistency of Cost Accounting 

Practices” 

– 52.230-6, “Administration of Cost Accounting Standards” 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Changes 
– Non-Commercial Item Prime Contracts 

 Government can unilaterally direct changes 
 The contractor must proceed with the change as directed, even if the 

parties have not yet agreed on a corresponding equitable adjustment to 
the contract price and/or delivery schedule 

 FAR Clauses 
– 52.243-1, “Changes – Fixed-Price” 
– 52.243-2, “Changes – Cost-Reimbursement” 
– 52.243-3, “Changes – Time-and-Materials or Labor-Hours” 
– 52.243-4, “Changes” (applies to construction contracts) 

– Commercial Item Prime Contracts (FAR 52.212-4(c)) 
 Changes may only be made by mutual agreement of the parties 
 Contractor does not need to perform the change until an agreement is 

reached 
– Commercial Item Subcontracts 

 Subcontractors should agree to accept unilateral changes directed by 
the government -- in particular if the prime is a non-commercial item 
contract, but insist that all other changes be mutually agreed upon by 
the parties 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 FAR 52.215-2, “Audit and Records – Negotiation” 

– Permits the government to audit a contractor’s cost records for 

up to 3 years after the contractor’s receipt of final payment 

– Most Commercial Item contracts are exempt 

– Only applies if the contract exceeds $150,000 and: 

 Is a cost-reimbursement, time-and-materials, labor-hour, or price-

redeterminable contract; 

 The contractor was required to provide certified cost or pricing data; 

or 

 The contractor is required to furnish cost, funding, or performance 

reports 

– Note: The clause will apply to a commercial item time-and-

materials or labor-hour contract 

– But note too FAR 52.212-5 includes an Examination of Records 

provision applicable to most commercial item prime contracts 

over $150,000 
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Subcontracts 

 Small Business Subcontracting Plan – Exemption only 

applies to commercial item subcontracts 

– Includes goals expressed in terms of total planned 

subcontracting dollars for use of each type of small business 

concern 

– Includes total projected sales (in dollars), the total value of 

projected subcontracts to support the sales, and the total dollars 

planned to be subcontracted to each type of small business 

concern 

– Includes a description of the principal types of supplies and 

services to be subcontracted, and an identification of the types 

of supplies and services planned for subcontracting to each type 

of small business concern 

– Includes policies and procedures for implementing the plan 

– Exemptions: 

 Commercial Item Subcontracts issued under a prime contract 

containing FAR 52.212-5 or 52.244-6 
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Exemptions for Commercial Item 

Subcontracts 

 Relevant Small Business Subcontracting Plan 

FAR/DFARS Exempt Clauses: 

– FAR 52.219-9, “Small Business Subcontracting Plan” 

– FAR 52.219-16, “Liquidated Damages – Subcontracting Plan” 

– DFARS 252.219-7003, “Small Business Subcontracting Plan 

(DoD Contracts)” 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Technical Data under the FAR (FAR 12.211) 

– Commercial Item Contracts receive special preferential 

treatment 

 “Government shall acquire only the technical data and the rights in 

that data customarily provided to the public with a commercial item 

or process” 

 Presumption that the commercial item was developed exclusively at 

private expense 

 Solicitation and contract clauses left to agencies or created by the 

Contracting Officer for the procurement 

 Avoid specific marking requirements 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Technical Data Under the DFARS (DFARS 212.211 and 

227.7102) 

– DoD shall acquire only the technical data customarily provided 

to the public with a  commercial item or process, except: 

 Form, fit, or function data 

 Data required for repair or maintenance or for the proper 

installation, operating, or handling of a commercial item 

 Data describing the modifications made at Government expense to 

a commercial item to meet the requirements of a Government 

solicitation 

– Applicable DFARS solicitation and contract clauses 

 DFARS 252.227-7015, “Technical Data – Commercial Items” 

 DFARS 252.227-7037, “Validation of Restrictive Markings on 

Technical Data 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

– Effective 9/20/2011, use DFARS 252.227-7013, “Rights in 

Technical Data – Non-Commercial Items” in addition to DFARS 

252.227-7015 if the Government will pay for any portion of the 

development costs of a commercial item 

 DFARS 252.227-7013 governs the technical data developed in any 

part at Government expense 

 DFARS 252.227-7015 governs the technical data developed 

exclusively at private expense 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Computer Software under the FAR (FAR 12.212) 

– “Commercial computer software or commercial computer 

software documentation shall be acquired under licenses 

customarily provided to the public” provided such licenses are 

consistent with Federal law and otherwise satisfy the 

government’s needs 

– “Commercial Computer Software” defined in FAR 2.101 as any 

computer software that is a commercial item 

 Excludes computer software documentation, which is considered 

technical data 

– FAR 52.227-19, “Commercial Computer Software License” 

– No specific marking requirement 
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Exemptions for Commercial Item 

Contracts and Subcontracts 

 Computer Software and Computer Software 

Documentation under the DFARS (DFARS 212.212 and 

227.7202) 

– Policy to identify and evaluate opportunities for the use of 

commercial computer software at all stages of the acquisition 

process 

– Acquired under the licenses customarily provided to the public 

unless such licenses are inconsistent with Federal procurement 

law or do not otherwise satisfy user needs 

– Obtained competitively, to the maximum extent practicable, 

using FFP contracts or orders 



©2013 Foley & Lardner LLP 

46 

Exemptions for Commercial Item 

Contracts and Subcontracts 

– Ironically, Commercial Computer Software defined in DFARS 

252.227-7014, “Rights in Noncommercial Computer Software 

and Noncommercial Computer Software Documentation” - 

Software developed or regularly used for nongovernmental 

purposes which:  

 (i) has been sold, leased, or licensed to the public;  

 (ii) has been offered for sale, lease, or license to the public;  

 (iii) has not been offered, sold, leased, or licensed to the public but 

will be available for commercial sale, lease, or license in time to 

satisfy the delivery requirements of the contract; or  

 (iv) satisfies a criterion in (i), (ii), or (iii) and would only require a 

minor modification to meet the requirements of the contract 

 Note absence of the “of a type” provision 

– Currently, there is no prescribed DFARS contract clause for commercial 

computer software or commercial computer software documentation 
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Conclusion 

 The government has a stated preference to purchase commercial 
items whenever possible, and have commercial items incorporated 
into non-commercial deliverables 
– Recognition that it will save the government money, and 

– Increase the pool of suppliers 

 When selling a commercial item to the government or higher tier 
contractor 
– Be prepared to justify that your product meets the FAR’s definition 

– Insist on contract terms consistent with the FAR’s preferential treatment 

– Recognize the clauses the buyer must or should flow down 

 When buying a commercial item to support your program 
– Enlist the help of the seller in justifying the deliverable meets the FAR’s 

definition, and seek justification that pricing is fair and reasonable 

– Draft compliant subcontracts 

– Flow down clauses that are required and those that make good 
business sense, but avoid wholesale flowdowns that are unnecessary 
and only add cost 
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Questions? 
 

Foley & Lardner LLP 
 

George W. Ash 

(313) 234-7147 

gash@foley.com 

 

Additional Information about Foley’s 

government procurement practice can be 

found at: www.foley.com 
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